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MR. GOMPERS AND THE 
CONSTITUTION. 


In a recent article published throughout 
the United States Mr. Samuel Gompers 
complains of the action of the Supreme 
Court of the United States in setting at 
naught the will of the people as expressed 
by Congress in the Child Labor Law. In 
taking issue with Mr. Gompers, we wish to 
do so with the respect due to a great man. 
But issue should be taken upon such un- 
wise and harmful statements made by him 
and others in positions of great influence. 


There is slight, if any, justification for 
argument that the decision of the Court, 
holding the Child Labor Tax Law invalid, 
is not good law. It is clearly right. Con- 
gress, whatever its reasons may have been, 
sought to make a law to exercise police 
powers within the states under the pretext 
that it was a revenue act. Admitting that 
the motives of Congress cannot be inquired 
into by the Court in determining the valid- 
ity of a statute, still when the purpose of 
the act appears from the act itself to be 
beyond the power of Congress, the Court 
may properly declare it so to be. Other- 
wise, the Court would be powerless to curb 
the use by Congress of any authority it 
might care to arrogate to itself. 


Many thinking men believe that the Su- 
preme Court has been too lax in its inter- 
pretation of the powers of Congress; that 
Congress has already far overstepped its 
powers as the framers of the Constitution 
intended to define them. Witness, in this 
respect, the Oleomargerine Act and the 
Harrison Drug Act, both of which are 
deemed by many whose opinions are en- 
titled to respect to have been in excess of 
the power of Congress to enact. That a 
law is beneficial, does not mean that it is 
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constitutional. The effects of the Harrison 
Drug Act and the Child Labor Act may be 
greatly . beneficial. We may heartily ap- 
prove of them. They may be what we want. 
But this has no bearing on the question of 
the power of Congress to give them to us. 

“The Constitution was carefully drawn by 
men of great foresight to protect us from 
Congress and a centralized form of govern- 
ment. It was drawn to protect the masses. 
Most laws have been enacted for the protec- 
tion of the masses against the few who 
would unrighteously wield power to their 
injury. The Constitution is a limited grant 
of power to the Federal Government—lim- 
ited for the protection of the great mass 
of people, a goodly number of whom Mr. 
Gompers represents. 


Take away the power of the Supreme 
Court to declare invalid the acts of Con- 
gress, and that body could regulate labor 
unions out of existence. The great John 
Marshall, in MeCulloch v. Maryland (4 
Wheat. 316), declared that ‘‘the power to 
tax is the power to destroy’’. Again, in 
Brown vy. Maryland (12 Wheat. 419), he 
said: ‘‘It is obvious that the same power 
which imposes a light duty can impose a 
very heavy one, one which amounts to a 
prohibition. Questions of power do not de- 
pend upon the degree to which it may be 
exercised. If it may be _ exer- 
cised at all, it must be exercised at the 
will of those in whose hands it is placed.’’ 
Chief Justice White, in the case of McCray 
v. United States (195 U. S. 27), declared: 
‘That the power to tax is the power to 
destroy, affords no support whatever to 
the proposition that where there is a law- 
ful power to impose a tax its imposition 
may be treated as without the power be- 
cause of the destructive effect of the ex- 
ertion of the authority.’’ 

The power of Congress to tax is a very 
extensive power. This grant of power, as 
contained in the Constitution, has only one 
exception and only two qualifications. Con- 
gress cannot tax exports, and it must im- 
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pose direct taxes by the rule of apportion- 
ment, and indirect taxes by the rule of uni- 
formity. Thus limited, and thus only, it 
reaches every subject, and may be exercised 
at discretion (License Tax Cases, 5 Wall. 
462). 

This serves to illustrate the extent which 
a power granted to Congress may be exer- 
cised. It will be observed that this power is 
quite extensive when exercised for the pur- 
pose for which it was granted—that of rais- 
ing revenue. Suppose, under the guise of 
taxation, Congress were permitted to usurp 
the power of the states to regulate, as it 
attempted to do in the Child Labor Law? 
The states could, and no doubt would be 
divested of all police power. Congress could 
regulate anything it might see fit to regu- 
late, and enforce observance of its laws by 
the imposition of prohibitive taxes for their 
violation. The limitation of its taxing pow- 
er would afford no relief. Congress would 
be supreme in every respect. 


Congress has already assumed with only 
slight hindrance the supervision of many 
things under its authority to regulate in- 
terstate commerce. These include the regu- 
lation or fixing of purely intrastate rail- 
road rates—a dangerous power, and one 
which no doubt the framers of the Consti- 
tution never thought was being delegated. 
In his brief in the Child Labor Tax Cases, 
Solicitor General Beck said: ‘‘Candor re- 
quires me to add that it may also be true 
that if, in our complex civilization, when 
steam and electricity have intricately uni- 
fied the relations of life, the powers of the 
Federal Government can be utilized to se- 
cure objectives which are beyond the scope 
of Federal power, then our constitutional 
form of Government may prove to be a less 
effective distribution of powers than is gen- 
erally believed.’’ 

Mr. Gompers would make the power of 
Congress sole and all-embracing, for when 
a power is delegated to and exercised by 
Congress, it is thereby taken from the 
States. For the Federal Constitution is a 
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delegation of powers, and these powers can 
be exercised without hindrance, except the 
hindrance imposed by the people at the 
polls. This hindrance is a kind that would 
be dangerous to you, Mr. Gompers. 


The attention of the preachers of ‘‘more 
power to the Federal Government’’ is 
ealled to the difference between the Fed- 
eral Constitution and the constitutions of 
the States. The former is a grant of pow- 
er, as already explained. The latter are 
limitations upon power, and preserve to 
individuals certain cherished rights. Being 
limitations upon the legislatures, they pro- 
tect the rights of men, while a power grant- 
ed by the Federal Constitution is without 
limitation except as therein imposed. In 
short, what Mr. Gompers contends for 
would abolish constitutional rights. 





NOTES OF IMPORTANT DECISIONS. 


DOING BUSINESS WITHIN THE STATE.— 
The question is constantiy rising in many fields 
of law, when a foreign corporation becomes in- 
volved, as to whether the foreign corporation 
is doing business within the state which is 
claiming jurisdiction, or whose jurisdiction the 
foreign corporation seeks. In the recent case 
of Davis & Worrell v. General Motors Accept- 
ance Corp’n, 241 S. W. 44, the plaintiff corpor- 
ation’s business was the financing of automo- 
bile dealers. It maintained no agencies in Ar- 
kansas, in which this action arose, but from 
without the state furnished the dealer with 
blank forms of contracts and blank notes, 
which the dealer was to use in selling to his 
customers. The dealer would take the note of 
his customer on one of the forms furnished 
by the plaintiff, who would thereafter dis- 
count it, the money being paid out in every 
case in states other than Arkanseas. The Su- 
preme Court of Arkansas correctly held that on 
these facts the plaintiff was not doing business 
within the state. 

The mere performance of single or isolated 
transactions is not the doing of business with- 
in a state (Cooper Mfg. Co. v. Ferguson, 113 
U. S., 727). But it is difficult to define with 
any degree of certainty what will constitute 
a regular course of business within the state. 
As the United States Supreme Court has said, 
this will largely depend upon the facts of each 
case (People’s Tobacco Co, v. American Tobac- 
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co Co., 246 U. S., 79). A few illustrations will 
serve to show how closely the cases divide. 
Thus, the mere maintenance of an office and of 
agents for the purpose of soliciting business 
within the state does not constitute doing pusi- 
ness within the state by the corporation (Green 
v. Chicago B. & Q. Ry., 205 U. S., 530). But 
when the agents are authorized to make col- 
lections and receive payments within the state, 
then the foreign corporation is doing business 
in the state (International Harvester v. Ken- 
tucky, 234 U. S., 579). But this authority to 
receive payment must extend to a considerable 
portion of the business done or it is not enough 
(Green v. Chicago, B. & Q. R’y, supra). 


“AUTOMOBILE” HELD NOT TO INCLUDE 
MOTORCYCLE.—The St. Louis Court of Ap- 
peals in Wallnitz v. Werner, 241 S. W. 668, 
holds that the word “automobile,” as used in 
Subdivision 9 of Section 12 of the Missouri Mo- 
tor Vehicle Act of 1911, (Laws of Missouri, 
1911, page 332) does not include a motorcycle. 
We quote from the opinion of the Court as fol- 
lows: 

“This is the only portion of said act which 
undertakes to require the highest degree of 
care on the part of a driver of any motor ve- 
hicle, and uses the word ‘automobile’ and not 
‘motor vehicle.’ It will be noted that the words 
‘motor vehicle’ are used in practically every 
section of the act, with the exception of this 
subdivision of section 12 which prescribes the 
degree of care required of the driver of an au- 
tomobile. If the Legislature had used the words 
‘motor vehicle’ as they did in every other sec- 
tion of the act with the exception of this par- 
ticular subdivision of section 12, there would, 
of course, have been no question but that a mo- 
torcycle would be included in the term ‘mo- 
tor vehicle,’ but the Legislature, by using the 
word ‘automobile’ in this subdivision instead 
of the words ‘motor vehicle,’ evidently did so 
intentionally, and for the purpose of requiring 
the operators of automobile , and not the op- 
erators of motorcycles, to exercise the highest 
degree of care. The requirements of this sec- 
tion are in derogation of the common law, and 
it should therefore be strictly construed. It 
is a well-known rule of statutory construction 
that we must give to the words used therein 
their plain ordinary meaning. This duty is en- 
joined upon us by statute, Section 7058, R. S. 
1919. We are of the opinion that the word ‘au- 
tomobile’ as used in said section does not in- 
clude a motorcycle; and there was no error on 
the part of the trial court in refusing to direct 
the jury that plaintiff was required to exercise 
the highest degree of care in the operation of 
his motorcycle, instead of ordinary care as was 
used in the instructions given. This disposes 
of defendant’s assignments of error with refer- 
ence to using the term ‘ordinary care’ in his in- 
struction submitting such issue to the jury, and 
in using the term ‘ord nary care’ in his instric- 
tion on contributory negligence.” 





FULL FAITH AND CREDIT CLAUSE* 





‘*The several states of the union are each 
sovereign and independent and their rela- 
tions are those of foreign states in close 
friendship in regard to all matters not sur- 
rendered to the general government, 1 
Greenleaf on Ev. 565. But for the act of 
Congress (referring to the full faith and 
credit clause) the judgments of each state 
would be regarded as foreign judgments in 
every other.’’ Dorsey vs. Maury, 18 Miss. 
298. 

In fact this was the condition when the 
Constitution of the United States was 
adopted. The principles of comity by which 
the decrees of the court of one were en- 
titled to be enforced in another were gen- 
erally known, but the enforcement of those 
principles by the several states had no ab- 
solute sanction, since they rested but in 
comity. The decisions of the United States 
Supreme Court have repeatedly stated that 
the purpose of the full faith and credit law 
was not to confer any new power, but sim- 
ply to make binding that which when the 
Constitution was adopted rested in comity 


alone. 

The full faith and credit clause is as fol- 
lows: 

‘Full faith and credit shall be given in 
each state to the publie acts, records and 
judicial proceedings of every other state. 
and The Congress may by general laws pre- 
seribe the manner in which such acts, 
records and proceedings shall be proved 
and the effect thereof.’’ 


The method of proving the public acts, 
records, ete., of any other state which the 
clause gives the authority to Congress to 
describe is taken care of by U. 8S. Revised 
Statutes, See. 905. Such acts are as fol- 
lows: 

‘‘The acts of the legislature of any state 
or territory or of any country subject to 
the jurisdiction of the United States shall 
be authenticated by having the seals of 
such state, territory or country affixed 
thereto. The records and judicial proceed- 
ings of the courts of any state or territory, 


*Legal Paper, read og Ahogeae A. Gall, General 
Counsel, The Modern maritans, Duluth, Minn.. 
before the Law Section, National Fraternal Con- 
gress, Montreal, August 28, 1922. 
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or of any such country, shall be proved or 
admitted in any other court within the 
United States by the attestation of the clerk 
and the seal of the court annexed if there 
be a seal, together with certificate of the 
judge, chief justice or presiding magistrate, 
that said attestation is in due form. And 
all said records and judicial proceedings so 
authenticated shall have such faith and 
credit given to them in every court within 
the United States as they have by law or 
usage in the courts of the state from which 
they are taken.’’ 

This prescription by the federal law mak- 
ing body over the representative acts, pub- 
lie records, judicial proceeding of one state 
as relating to their sufficiency of presenta- 
tion and proof and acceptance by a sister 
state, is unique in that it is the only in- 
stance in federal legislation perhaps where 
the federal authority undertakes to pre- 
scribe for and to the several states under 
analagous circumstances, that is, where 
each state is the complete sovereign. 


EFFECT OF AUTHENTICATED JUDGMENT 
OF A SISTER STATE 


‘‘The authentication is intended as evi- 
dence only of the existence of such acts and 
records and not to give them any greater 
validity or effect than that which they had 
in the state from which they were thus ac- 
credited. The statute merely provides a 
mode of proving public records, leaving 
them when proved invested with the same 
foree (and no more) and effect which they. 
have at home. South Omaha vs. Perkins, 94 
U. S. 260.’’ 

The clause necessarily makes the federal 
Supreme Court the final arbiter of con- 
troversies. in which the full faith and credit 
law may rise. Its decisions, therefore. are 
binding precedents for the state courts. 

It is well worth our while therefore to 
ascertain in what light the United States 
Supreme Court holds this clause. The court 
seems to give full effect to the clause when- 
ever it has come before them and probably 
went to the greatest extent*in the case of 
Fauntleroy vs. Lum, 210 U. S. 230. This 
was a case where two citizens, both resi- 





dents of the State of Mississippi, made con- 


tracts in that state and performed therein 
which were in violation of both the civil 
and criminal statutes of the state. The con- 
tract was in regard to gambling in futures, 
which was prohibited by the State of Mis- 
sissippi. They finally submitted their de- 
fense to arbitration, and an award was 
made in favor of one and against the other. 
The one in whose favor the award was 
made brought suit, but when the attention 
of the court was called to the prohibited 
nature of the transaction, it was dismissed. 
The party in whose favor the award was 
made afterwards brought an action in the 
State of Missouri and succeeded in getting 
personal service upon the citizen of Mis- 
sissippi, the latter being temporarily in the 
State of Missouri. The action came on for 
trial and the Missouri court rejected all 
evidence offered by the defendant to show 
the nature of the transaction and that un- 
der the laws of Missouri the same were il- 
legal and criminal. A verdict and judgment 
went in favor of plaintiff. The judgment 
was then assigned to plaintiff’s attorney, 
who sued upon the same in the court of 
Mississippi. The Supreme Court in a di- 
vided opinion, Mr. Justice Holmes deliver- 
ing the opinion, says: 

‘*The doctrine laid down by Chief Jus- 
tice Marshall was that the judgment of a 
state court should have the same credit, 
validity and effect in every other court in 
the United States, which it had in the state 
where it was pronounced, and that what- 
ever pleas would be good to a suit thereon 
in such state, and nune others, could be 


pleaded in any other court of the United 
States.’’ Hampton vs. MeConnell, 3 Whet 
234. 
7 + * 2 

**Whether the award would or would not 
have been conelusive and whether the rul- 
ing of the Missouri court upon that matter 
was right or wrong there can be no ques- 
tion that the judgment was conclusive in 
Missouri on the validity of the cause of ac- 
tion. **2 8 4 

‘‘And it needs no authority to show that 
it cannot be impeached either in or out of 
the state by showing that it was based upon 
a mistake of law.’’ 
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This case is quoted to show to what 
extent the Supreme Court will go to sustain 
the full faith and credit clause. This is an 
interesting case and both the opinion and 
the dissenting opinion should be read. 


DOES IT APPLY TO FEDERAL COURTS 
AND FEDERAL LAWS? 


The reading of the clause would seem to 
indicate that it applies to the states as be- 
tween and among themselves, but neither 
in term or by implication between any state 
and the federal sovereignty. The question 
then arises, are federal acts and the judg- 
ments and records of the federal courts 
bound to be given full faith and credit un- 
der this clause. In Hancock National Bank 
v. Farnum, 176 U. S. 640, a decision was 
given on the following facts: The plain- 
tiff after the recovery of a judgment 
against a Kansas corporation in the circuit 
court of the United States for the District 
of Kansas and the return of an execution 
unsatisfied, brought suit in the common 
pleas division of the Supreme Court of 
Rhode Island against a stockholder for a 
sum equal to the amount of his stock. To 
this declaration a demurrer was filed and 
sustained, appeal was taken to the U. S. 
Supreme Court. Mr. Justice Brewer de- 
livered the opinion of the court. The court 
after stating that the full faith and credit 
clause was involved and therefore gave the 
court jurisdiction and after citing the credit 
clause and the act of Congress said: 

‘What then is the faith and credit given 
by law or usage in the courts of Kansas to 
a judgment against a corporation? What 
is the effect of said judgment if there estab- 
lished? This is a question not answered by 
referring to general principles of law, by 
determining what at common law was the 
significance and effect of a judgment, but 
ean be answered only by an examination of 
the decisions of the courts of Kansas. The 
law and usage in Kansas prescribed by its 
legislature and enforced in its courts makes 
such a judgment not only conclusive as to 
the liability of the corporation, but also an 
adjudication binding each stockholder 
therein. * * * * He is so far a part of the 





corporation that he is represented by it in 
the action against it. Ball vs. Reese, 58 Kan- 
sas 614. * * * © Now, as the judgment 
rendered in the Kansas Court is in that 
siate not only conclusive against the corpor- 
ation, but also binding upon the stockhold- 
ers, it must in order to have the same force 
and effect in other states in the union be 
adjudged in their court to be binding upon 
it, and the only defences which he can make 
against it are those which he could make in 
the courts of Kansas.’’ 

The fact that this judgment was rendered 
in a court of the United States sitting with- 
in the State of Kansas instead of one of the 
state courts is immaterial, for as said in 
Crescent Live Stock Company vs. Butch- 
ers Union, 128 U. S. 141. 

‘‘It may be conceded then that the judg- 
ments and decrees of the Circuit Court of 
the United States sitting in a particular 
state in the courts of that state are to be ac- 
corded such effect, and such effect only as 
would be accorded in similar circumstances 
to the judgments and decrees of a state trib- 
unal of equal authority.’’ 

The court then decided that the court o1 
Rhode Island had failed to give full faith 
and credit to the judgment of the United 
States District Court in the State of Kan- 
sas, and that the failure to do so was an 
error. 

You will note that in this decision the 
judgment of the United States Court is 
made by the laws of the state in which it 
is rendered binding on the stockholders of 
the corporation organized under the laws 
of such state, so that the Supreme Court 
merely carried out the full faith and credit 
clause to the extent that the laws of the 
given state is commanded to be given full 
faith and credit in a sister state. 

In Swift vs. McPherson, 232 U. S. 51, the 
court in substance says: 

‘*The refusal of a state court to treat a 
decree of dismissal in a federal court as 
conclusive of a point which had been left 
open would not deny the full faith and 
eredit to which it is entitled.’’ 

This would intimate that if the point had 
not been left open the state court would 
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have been bound under the full faith and 
eredit clause. 

In this connection might it not be said 
that all state and federal agencies have 
come to regard the latter as supreme, when 
they are only so within the limits of the 
Constitution with the result that the courts, 
both state and federal, have read terms and 
implication into the federal law that do 
not always exist. 

It seems to me that the United States Su- 
preme Court in 176 U. S. 640, quoted 
above, laid down the correct principle. 
Since the laws of every state would give 
effect to the federal decisions in that State, 
it may be concluded that all decisions of 
federal courts would come under said 
clause. While the federal courts are in a 
sense foreign yet their decisions are do- 
mestic in the state where rendered. 

SOME OF THE QUESTIONS THAT MAY 
ARISE 

The questions that may arise under the 
application of the provisions of the clause, 
of course are infinite. Can the clause be 
evaded by allegation and proof of fraud, 
or for any other question except that of 
jurisdiction, and will the court take judicial 
notice of the statutes, rulings and laws of 
a sister state to give effect to this clause. 
While there is a division of the courts as to 
the first proposition, it is well settled, } 
think, that fraud unless it could be set up 
against it in the courts of the state where 
rendered, cannot be alleged and proved. 


** Judgment recovered in one State of the 
union, when proved in the Courts of anoth- 
er government whether State or National, 
within the United States, ditfer from judg- 
ments recovered in a foreign country in no 
other respect than in not being re-examin- 
able on their merits nor impeachable for 
fraud in obtaining them, if rendered by a 
eourt having jurisdiction of the cause and 
of the parties.’’ Wisconsin. vs. Pelican Ins. 
Co. 127 U. S. 292. 

It is equally well settled that the tral 
court ought to be permitted to consider a 
plea to the jurisdiction of the first court 
unless the question has been presented and 





adjudicated in the first court. While there 


are some decisions holding that judicial 
notice should be taken the majority of the 
eases hold, that it is not obligatory on any 
state court to take judicial notice of the 
decisions or laws of a sister state, but that 
to be given effect under this clause they 
must be pleaded and proven. 

The case above quoted at the beginning 
of this paper, Fauntleroy vs. Lum, would 
seem to be decisive of the question that 
nothing but plea of jurisdiction will pre- 
vent the operation of this clause. This ques- 
tion is fully discussed in the case of Ball 
vs. Musser Sauntry L. L. & M. Co., 88 Minn. 
456. In this ease it was held that this clause 
is only applicable when the court rendering 
the judgment or in which the proceedings 
are had has jurisdiction of the parties and 
of the subject matter, and does not apply 
to a judgment rendered or proceedings had 
by the court of one state against a non-resi- 
dent debtor in the absence of personal serv- 
ice upon him within the state or voluntary 
appearance by such debtor. See also Cone 
vs. Cooper, 18 Minn., 531. It was held in 
this case where a court in another state had 
at the commencement of the action full jur- 
isdiction of the parties and the subject mat- 
ter the final judgment is not to be contra- 
dicted or convicted by error of extrinsic evi- 
dence. 

The court does not judicially notice the 
statutes of a sister state, even under this 
clause. Renaud vs. Abbott, 116 U. S. 277. 
This is typical of other cases which hold 
that while the court did not take judicial 
notice of the statutes and laws or decisions 
of another state, it holds itself controlled 
by them under this clause if competent 
testimony as to nature and existence is of- 
fered, although there is a line of decisions 
holding that the court should take judicial 
notice of the laws and proctedings of a sis- 
ter state. 

APPLICATION TO FRATERNAL INSURANCE 


The full faith and credit clause is gen- 
eric and has not more definite meaning in 
the matter now before the speaker than in 
any other case, so that the cases cited to 
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herein not specifically dealing with frater- 
nal insurance with reference to the right 
principles to be applied are just as useful 
in elucidating the right doctrine as would 
be if confined to insurance cases on frater- 
nal or mutual plan. From now on, how: 
ever, we will confine ourselves to the prin- 
ciples applied in the insurance cases. 


CONSTRUCTION OF LAWS OF A SISTER 
STATE 

The decision of a Kentucky court that in- 
surance by an Illinois Life Insurance cor- 
poration in the State of Kentucky was vot 
effected by the Illinois laws of 1893, which 
provided that life insurance companies shall 
not issue policies on any person m whom 
the beneficiary has no insurable interest, 
does not deny the full faith and credit to 
which such statute is entitled where there 
is no decision by the Illinois Courts:placing 
any construction on that Section. Western 
Life Insurance Company vs. Rupp, 235 U 
S. 261. The court says: 

‘*Upon an examination of the recurd we 
are unable to perceive that the Ken:rucky 
court failed to accord to the Illinois statute 
the claim to which it was entitled under 
the federal system. * * * * * It does not 
appear that the court’s attention was called 
to any decision of the courts of Illinois 
placing a different construction, or indeed 
any construction upon the section in yues- 
tion. If such decision existed, it was en- 
eumberant upon defendant to prove it as 
a matter of fact. We are referred to nv au- 
thoritative judicial construction of a statute 
in the state of its origin, nor have we 
searched for any, for what is matter of fact 
in the state court is matter of fact in this 
court upon review, and this applies where 
a foreign law is in question in the state 
court as well as to any other issues of fact.** 

We might inquire as to what the Su- 
preme Court would have said had its atten- 
tion been called to the decision of the IIli- 
nois court, holding that the Illinois law 
would have an extra-territorial effect. The 
decision would seem to have indicated that 
if there had been a decision by the Supreme 
Court of Illinois pleaded and proved thai 
the court of Kentucky would have been 
bound. In the McElroy vs. Metropolitan 





Life Ins. Co., 84 Neb. 866, and in the Mu- 
tual Life Insurance Company vs. Cohen, 
179 U. S. 262, the question of construction 
of New York law arose. There had been nv 
interpretation by the home courts. 


There is a case now pending in the Su- 
preme Court of Nebraska entitled Jennie 
Bida Mizer, appellee, vs. Modern Woodmen 
of America, appellant. I am indebted to 
Mr. Truman Plantz for a brief in behalf 
of the appellant. In this case, there is a 
question involved somewhat identical to the 
one in the case just discussed. In this case 
the appellee is a resident of the State of 
Nebraska and is the beneficiary under a 
certificate of insurance issued to her hus- 
band by the appellant, who received its 
charter from the State of Illinois. She has 
brought suit in the State of Nebraska 
against the Modern Woodmen of America 
alleging that her husband has disappeared 
and has been absent from his home and 
place of residence for over seven years 
prior to the commencement of the suit, and 
that his absence is unexplained and by rea- 
son of such absence that he is presumed 
to be dead. The appellant in its answer set 
up affirmative ground of defense. It set 
out the acts of the State of Illinois, under 
which the defendant association was or- 
ganized, and alleged that it was a fraternal 
beneficiary association, subject to compli- 
ance by its members with its constitution 
and by-laws. It also set out a copy of the 
application signed by the member, and a 
copy of the benefit certificate. It also set 
forth the disappearance section of its by- 
laws, which provided that disappearance, 
or long continued absence of any member 
unheard of should not be regarded as evi- 
dence of death or given any right to re- 
cover on any benefit certificate heretofore 
or hereafter issued by the society, until the 
full term of the member’s expectancy in 
life according to the National Fraternal 
Congress Table of Mortality has expired 
within the life of the benefit certificate. It 
also set up in its answer that under its 
charter and the laws of the State of IIli- 
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power to revise, alter and amend their by- 
laws and that said revised and amended by- 
laws are binding upon the members there- 
of and their beneficiaries. It further al- 
leged that an action had been commenced in 
the Superior Court of Cook County, IIli- 
nois, in which was involved the legality of 
said disappearance section, and said Su- 
perior Court held that the disappearance 
by-law was valid, and that said decision 
was affirmed by the Supreme Court of Illi- 
nois. The plaintiff filed a demurrer, which 
was sustained by the lower court. One of 
the main grounds depended upon by Mr. 
Plantz is that the court failed to give full 
faith and credit to the public acts of the 
State of Illinois and to the decisions of the 
highest tribunal of said state, and that 
therefore it was a violation of Section 1 of 
Article 4 of the Constitution of the United 
States. 

Under the Rupp ease above cited and the 
Green case hereinafter discussed and under 
the interpretation given it by tne State 
Courts it would seem that Mr. Plantz 
would win his suit in the higher courts 


RES JUDICATA 


In 1913 Eliza Ibs started suit against the 
Hartford Life Insurance Company in the 
State of Minnesota to recover upon a cer- 
tifieate of insurance upon the assessment 
plan issued to her husband, Herman Ibs, 
in which policy plaintiff was designated 
as beneficiary. The lower court at the close 
of the evidence directed a verdict in favor 
of plaintiff for the full amount of the poli- 
ey, with interest. The case was appealed to 
the Supreme Court. The defense to the ac- 
tion was a failure of the insured to pay the 
dues and a certain assessment, which was 
due and payable on June 20th, 1910. Plain- 
tiff admitted this failure to pay these dues 
and assessments, but claimed that the as- 
sessment was unlawful under the terms of 
the contract, because defendant had in its 
possession at the time of the alleged default 
money derived from the accumulated inter- 
est on its safety fund, which the contract 





provided should be distributed among the 
policy holders in reduction of their assess- 
ment. The Court held that the assessment 
was unnecessary and illegal and said: 

**It is claimed that it was prejudicial er- 
ror to exclude from evidence the decrees in 
the ease of Dresser vs. Hartford Life In- 
surance Company in the Supreme Court of 
New Haven County, Conn. It is also 
claimed that in excluding these decrees the 
trial court violated Section 1 of Article 4 
of the Constitution of the United States, 
providing that full faith and credits shall 
be given in each state to the public acts, 
records and judicial proceedings of every 
other state, and also Section 10, Article 1 
of such Constitution forbidding any state 
to pass any law impairing the obligation of 
contracts. The Dresser-case was brought 
by the plaintiff in behalf of himself and 
other policy holders of defendant against 
the company and its officers and custodian 
of the safety fund. * * * * * 

‘The court then said that it did not see 
how these decrees had any material bearing 
on the issue at bar; that! neither the issues 
nor the parties were the same and that the 
decree was not even authority against plain- 
tiff’s contention, much less were they bind- 
ing upon the principle of res judicata.”’ 

This case was taken to the United States 
Supreme Court and is known as Hartford 
Life Insurance Company vs. Ibs, recorded 
in 237 U. S. 662. The Supreme Court held 
that where a mortuary fund was made up 
by contributions from all the members, the 
interest in said fund was common and that 
the proper court of the jurisdiction in 
which the corporation was chartered had 
power to determine all questions relating to 
its internal management, and that a decree 
of such court brought on behalf of all sim- 
ilarly interested establishing the rights of 
members in the fund is binding upon all 
members similarly interested. That is, 
where a common interest in a fund exists 
and is impracticable for all concerned to 
be made parties, it is proper that class suit 
should be brought in the proper court of 
the state in which the corporation had its 
charter and the decree is binding between 
the parties and their privies in any subse- 
euent ease in which the same right was di- 
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rectly or collaterally involved. For the 
court, says: 

‘**Even if a second suit; is tor a different 
cause of action the right, question or fact 
once so determined must, as between the 
same parties, or their privies, be taken as 
conclusively established so long as the judg- 
ment in the first suit remains unmodified.’’ 

This case you will notice was decided 
solely on the question of res judicata. 


THE GREEN CASE 


The most important decision, relative tu 
fraternal insurance based on this clause 1s 
the case of Supreme Council of Royal Ar- 
eanum vs. Green, 237 U. S. 531. The facts 
in this ease are as follows: Green residing 
in the State of New York sought in the 
courts of New York to enjoin the Royal 
Areanum from enforcing the increased 
rates of assessment, which had been de- 
termined by the Society. Prior to this suit 
an action was brought by a member by the 
name of Reynolds against said Society in 
its home state of Massachusetts, seeking to 
enjoin the Society from the increase of its 
rates. Mr. Reynolds brought this suit on 
behalf of himself and others similarly sit- 
uated. The Supreme Court of Massachu- 
setts held that the increase in the rates o1 
assessment was valid. The Reynolds case 
was pleaded by the Society as a defense 
in the Green Case in the State of New York 
as res Judicata, and it offered in evidence 
a copy of the records in the Reynolds suit 
in the Massachusetts court. An objection 
to the introduction of this record was sus- 
tained by the lower court and was affirmed 
by the Supreme Court of the State of New 
York and was finally appealed to the Su- 
preme Court of the United States. The 
opinion was rendered by Chief Justice 
White who, after stating that the Supreme 
Council of the Royal Arcanum was organ- 
ized under the laws of Massachusetts as a 
fraternal beneficiary Society and after 
enumerating the different requisites of 
fraternal insurance societies, said that the 





appeal involved two questions. First—was 
the controversy to be determined with ref- 
erence to the Massachusetts charter and 
laws and judgment, and second—if yes, 
would that sustain the right of corporation 
to make the increased assessment com- 
plained of. In reference to the first ques- 
tion, the court says: 


‘*The charter was a Massachusetts char- 
ter and the Constitution and By-laws were 
a part thereof adopted in Massachusetts, 
having no other sanction than the laws of 
that state. It follows by the same token that 
those laws were integrally and necessarily 
the criterion to be resorted to for the pur- 
pose of ascertaining the significance of the 
Constitution and By-laws. Indeed, the ac- 
curacy of this conclusion is irresistably man- 
ifested by considering the intrinsic relation 
between each and all the members concern- 
ing their duty to pay assessments and the 
resulting indivisable unity between them in 
the fund for which their rights were to be 
enjoyed.’’ 

The court then discusses the contradic- 
tion which would arise from holding that 
the duty of each member was to be tested 
individually by resorting not to one source 
of authority applicable to all, but applying 
many variable and conflicting criteria and 
then says that an assessment which was one 
thing in one state and another in another 
and a fund which was distributed by one 
rule in one state and by a different rule 
somewhere else would in practical effect 
ainount to no assessment and no substantial 
sum to be distributed. He then adds: 


‘it was doubtless not only a recognition 
of the inherent unsoundness of the proposi- 
tion here relied upon, but the manifest im- 
possibility of its enforcement which has led . 
courts of the last resort of so many states 
in passing on questions involving the gen- 
eral authority of fraternal association and 
their duties as to subjects of general char- 
acter concerning all their members to recog- 
nize the charter of the corporation and the 
laws of the State under which it was grant- 
ed as the test and measure to be applied.’’ 


As to the second question whether the as- 
sessment complained of was within the 
powers granted by the Massachusetts char- 
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ter, or conflicted with the laws of that 
state, the court says: 


**Belore doing so (referring to the con- 
sideration ot the power granted by the 
charter), however, we observe the several 
principles which we have applied in deter- 
mining whether the controversy was gov- 
erned by Massachusetts law clearly make 
manifest how inseparably what constitutes 
the giving of full faith and credit to the 
Massachusetts judgment is involved in the 
consideration of the application of the laws 
of that state, and therefore as we have 
previously stated, how necessarily the ex- 
press assertion of the existence of a right 
under the Constitution of the United States 
to full faith and credit as to the judgment 
was the exact equivalent of the assertion of 
a claim of right under the Constitution o1 
the United States to the application of the 
laws of the State of Massachusetts. We 
say this because if the laws of Massachu- 
setts were not applicable, the full faith and 
credit due to the judgment would require 
onky its enforcement to the extent that it 
constituted the things adjudged as between 
the parties to the record in the ordinary 
sense, and on the other hand, if the Massa- 
chusetts law applies, the full faith and 
credit due to the judgment additionally ex- 
acts that the right of the corporation to 
stand in judgment as to all members as to 
controversies concerning the power and 
duty to levy assessments must be recog. 
nized. The duty to give effect to the judg- 
ment in such ease being the same as the 
duty to enforce the judgment.’’ Again the 
court says: 

**Coming then to the full faith and credit 
to the Massachusetts charter of the corpor- 
ation, and to the laws of that state to de- 
termine the powers of a corporation and the 
rights and duties of its members, there is 
nv room for doubt that the amendment to 
the by-laws was valid if we accept as we do 
the significance of the charter and of the 
Massachusetts law applicable to it as an- 
nounced by the Supreme Judicial Court of 
Massachusetts in the Reynolds ease, and 
this conclusion does not require us to con- 
sider whether the judgment per se as he- 
tween the parties was not conclusive in 
view of the fact that the corporation for 
the purposes of the controversy as to us- 
sessments was the representative of the 
members. (See Hartford Life Insurance 
raed vs. Ibs, this day decided post 





‘‘Into that subject therefore we will 
not enter.’’ 

The interpretation placed upon the Green 
ease by the different courts has differed in 
different jurisdictions. The Supreme 
Court of the State of Ohio seems to have 
given it a broader interpretation than other 
state courts and quotes the words of Chief 
Justice White with approval. There was 
an action brought on a certificate issued by 
The Modern Woodmen of America, which 
has its charter in the State of Illinois and 
its principal piace of business in that state. 
The defense was that the plaintiff was not 
a properly beneficiary according to its laws 
and the laws of its home state, and the de- 
cisions applicable thereto. The court de- 
cided that the laws of Illinois were control- 
ling and approved fully the doctrine an- 
nounced in the Green case. The court after 
referring to this case and quoting from a 
ease in Ohio to the effect that contracts 
received their sanction from the law of the 
place where they were executed and per- 
formed, says: 

‘The possibility arising from the fact 
that courts of various states may have di- 
vergent rules for the distribution of funds 
of this character has led the courts of last 
resort, as stated by Chief Justice White in 
Royal Arcanum vs. Green supra, to reor- 
ganize the charter of the corporation and 
the laws of the state under which it was 
granted as the test and measure to be ap- 
plied.’’ 

The court then held that the attempt to 
change the beneficiary was not according 
to the law of the State of Illinois, its home 
state and the decisions thereunder, and 
that such attempted change was illegal. The 
Modern Woodmen of America vs. Myers, 
124 N. E. (Ohio) 48. We must bear in 
mind, however, that the certificate was is- 
sued and delivered in the State of Illinois 
and therefore an Illinois contract. 

Weiditschka vs. Macabees, 175 N. W. 
(Iowa) 835, was a case in which a pro- 
hibited beneficiary was involved. The 
Green case was held not to be decisive. The 
beneficiary was one permitted by the State 











la’ 


fa 
vit 
th 
th 


ch 


th: 
Gi 
tre 
the 














XUM 





Vol. 95 


CENTRAL LAW JOURNAL 


bo 
gy 
ws) 








of Michigan, the home state of the defend- 
ant, but not permitted under the laws of 
the State of Iowa. The court held that the 
law of Iowa was controlling, that by so 
holding the court did not violate the full 
faith and credit clause. The court took the 
view that the Green case was based upon 
the principle that the assessment must be 
the same in one state as in another and 
that the fund could not be distributed by 
different rules in different states, and that 
the power to fix and collect said assessment 
was fundamental and should be controlled 
by the laws of the state of its charter, and 
that any rule that would impinge upon the 
principle of mutuality between members 
would destroy the equality between them. 
and that the decision did not intend to hold 
that all matters should be controlled by its 
charter and laws of its home state and the 
decisions applicable thereto. The court says 
that the soundness of the decision of the 
Green case is beyond question and ‘‘The 
trouble with applicants contention lies in 
the assumption that any question touched 
in the case cited is involved in ascertaining 
who is entitled to the stipulated indemnity. 
It is of no concern to other members 
whether upon the death of a member the 
benefit is paid to a beneficiary of one class 
or another. nor is this material to the as- 
sociation. Its sole concern is that it reach 
the person entitled thereto. The different 
classes from whom the member may choose 
are designated by statute, but he alone may 
select from these and this choice or any 
change therein cannot well affect the rela- 
tions between him and other members nor 
those between the members and the associa- 
tion. For these reasons it cannot well be 
said that the naming of specified benefici- 
aries is essential to the organization of the 
mutual benefit association, nor that the 
power to define who shall be entitled to 
benefits rests solely with the society or with 
the statutes of the state where organized.’’ 
The court therefore held that an association 
organized in the state of Michigan upon be- 





ing permitted to engage in business in the 
state of Iowa undertook to do so in accord- 
ance with the laws of Iowa and that since 
other classes from which to choose a bene- 
ficiary were common to both states they 
must choose one applicable to the state of 
Iowa. 

In the case of North America Union vs. 
Johnson, 219 8. W. (Ark.) 769, the Knights 
& Ladies of Honor attempted to merge with 
the North American Union, which was or- 
ganized under the laws of Illinois. The 
question arose as to whether the merger was 
valid. The court approved the rule an- 
nounced in the Green case, saying: 

‘‘The rights of members of a corporation 
of a Fraternal and Beneficiary character 
have their source in the constitution and 
by-laws of the corporation and ean only be 
determined by resort thereto, and such con- 
stitution and by-laws must necessarily be 
construed by the law of the State of its 
incorporation.’’ 

The merger had been held invalid by the 
state of Illinois. 

In the case of Ulson vs. Danish Brother- 
hood of America, 184 N. W. (Minn.) 178, 
a late decision of my home state, the court 
refused to take jurisdiction and while it 
is not based upon the full faith and credit 
clause they do quote approvingly the doc- 
trine laid down by Chief Justice White in 
the Green case. This case was where a resi- 
dent of Minnesota brought an action in his 
own behalf and on behalf of all other mem- 
bers to enjoin the Danish Brotherhood of 
America, a fraternal beneficiary association 
meorporated under the laws of the State of 
Nebraska, from raising its rates. The court 
held that it had been the policy of the Min- 
nesota courts not to interfere with the in- 
ternal management of a foreign corpora- 
tion, but that the internal affairs should be 
controlled by its charter and the laws of 
its home state. 

What if the court had taken jurisdiction ? 
The Thomas case is such a one. Jesse 
Thomas began a suit in the State of Wash- 
ington to enjoin the collection of a new rate 
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against the Macabees, whose home state was 
Michigan. The court using words that could 
be effectively used by rerated societies with 
their members, upheld the increase of rates. 
Thomas vs. Macabees 85, Washington 665. 

‘‘This proposition is one which is gov- 
erned by the laws of New York under which 
the society was chartered and if the courts 
of that state have passed upon the question 
involved, so that we are able to say—what 
is the law of New York thereon, we must 
give effect thereto.’’ 

Supreme Council of Catholic Benevolent 
Legion vs. Gallery 278 Federal Page 500. 

This was a question where a validity ot a 
lien on a certificate was involved and the 
courts of New York had held it invalid. 
Petition for certiorari denied by the U. S. 
Supreme Court. 


CONCLUSIONS 


The Green case merely supplements Han- 
cock National Bank vs. Farnum—The Kan- 
yas case, where a judgment for stockhold- 
ers’ liability was res judicata and binding 
on the courts of Rhode Island; Western 
Life Insurance Company vs. Rupp-—-The 
Kentucky case, where the court upheld the 
interpretation of the Illinois law by the 
Kentucky court as long as it had not been 
shown that it had been interpreted differ- 
ently by the Illinois court and the Hartford 
Life Insurance Company vs. Ibs—The 
Minnesota case, where a class suit in a hoite 
state was held to confer jurisdiction over ali 
members and was therefore res judicata. In 
effect it says; the full faith and credit 
clause not only refers to judgments of a 
sister state but also to its laws whereby 
the judgment was obtained and the dee- 
sions of its courts interpreting the same, 
and that in all essential matters Fraternal 
Beneficiary associations are controlled by 
its charter, the laws of its home state und 
the decisions applicable thereto. 

It seems to me that the conclusion reael:- 
ed by the lowa court is correct and the dis- 
tinction there drawn well founded. The 
whole reasoning of Chief Justice White, to 
:*y way of thinking, was that since the 








fraternal insurance society is of mutual un- 
dertaking between its members that there 
should not be allowed to be different rul- 
ings in different states, not only as to the 
collection of the fund, but also as to its dis- 
tribution where it effects mutuality and 
that all such matters should be decided by 
its constitution and laws and the laws of! 
its home state and the decisions of the home 
state applicable thereto. But where ques- 
tions arise which do not effect mutuality 
or destroy the equality between members, 
but one regulatory in nature, the laws of 
the state mm which it is admitted mignt con- 
trol. 

A decision of a state, not the home state 
of the Society, would probably not be 
binding on the members outside of that 
state and need not be given the benefit of 
the full faith and credit clause by courts 
of other states. 





INSURANCE—THEFT OR PILFERAGE 


ILLINOIS AUTOMOBILE INS. EXCH. v. 
SOUTHERN MOTOR SALES COMPANY 


92 SO. 429 


Supreme Court of Alabama, April 6, 1922. 








Where owner of an automobile covered by 
an insurance policy indemnifying against 
“theft” or “pilferage” sold the car to buyer 
and, to secure the purchase-money notes, took 
a mortgage on it and a purported mortgage on 
property which buyer falsely represented that 
he owned, and later buyer abandoned the car 
in a damaged condition and disappeared, the 
insurance company was not liable; “theft” be- 
ing synonymous with “iarceny,” and “pilferage” 
meaning “petit larceny.” 


Lange & Simpson, of Birmingham, for ap- 
pellant. 

Wood & Pritchard, of Birmingham, for ap- 
pellee. 

McCLELLAN, J. [1] This is an action insti- 
tuted by appellee against appellant on a policy 
of indemnity against certain losses that may 
be suffered by automovile owners. There was 
verdict and judgment for the defendant; but 
the motion for new trial was granted, this ap- 
peal being from that action of the trial court. 
Among other things, the policy held by the in- 
sured contained indemnity against “(B) Theft, 
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robbery or pilferage if in excess of $25.00 on 
any single occasion, by any person or persons 
other than those” in the employment, etc., of 
the assured. The facts, to be later outlined, 
make no case of “robbery” within any possible 
terms of the policy nor of “pilferage,” a term 
meaning “petit larceny” (Hartford Co. v. Wim- 
bish, 12 Ga. App. 712, 78 S. E. 265; Stuht v. 
Maryland Motor Ins. Co., 90 Wash. 576, 156 
Pac. 557; Huddy on Autos [5th Ed.] § 838), en- 
larged by the policy’s terms to exceed $25 in 
value, the subject of the liability claimed being 
an automobile of considerabie value, no taking 
of a minor part thereof being shown. 

[21 The liability asserted under the policy 
depends upon the construction of the term 
“theft.” Where the provisions of a policy of 
indemnity are reasonably susceptible of two 
constructions, consistent with the object of the 
obligation, one favorable to the assured, and 
the other favorable to the assurrer, that will be 
adopted which is favorable to the assured. 
American Sur. Co. v. Pauiy, 170 U. S. 133, 144, 
18 Sup. Ct. 563, 42 L. Ed. 987, and other au- 
thorities cited in Ill. Surety Co. v. Donaldson, 
202 Ala. 183, 79 South. 667; Joyce on Ins. (2d 
Ed.) § 222. As therein employed, “theft” is 
synonymous with “larceny.” 38 Cyc. 272. 

[3] At common law, if one secures the pos- 
session of a chattel, not the title thereto or a 
special property therein, by or with the consent 
of the owner, through a fraudulent trick or de- 
vice, then intenaing to steal the chattel, it is 
larceny. Savage v. State, 15 Ala. App. 168, 170, 
72 South. 694; Frazier’s Case, 85 Ala. 17, 4 
South. 691, 7 Am. St. Rep. 21; 25 Cyc. pp. 40—42. 

[4] Subject to exceptions not presenfly im- 
portant the doctrine is well established that, 
where the owner intends to transfer, not the 
possession merely, but also the titie to the 
property, although induced thereto by the fraud 
or fraudulent pretenses of the taker, the taking 
and carrying away do not constitute theft or 
larceny. Though the transaction is voidable at 
the election of the defrauded seller, the passing 
of the title to the chattel sold effects to pre- 
vent the act of the buyer from constituting 
theft or larceny of the goods of another. Kel- 
logg v. State, 26 Ohio St. 15, 19; 2 Bishop’s Cr. 
Law (8th Ed.) pp. 475, 476; Black’s Case, 83 
Ala. 81, 83, 3 South. 814, 3 Am. St. Rep. 691; 
Lightman v. Boyd, 132 Ala. 618, 619, 620, 32 
South. 714; Butler v. State, 91 Ala. 87, 9 South 
191; Wilson’s Case, 1 Port. 118; Wharton’s Cr. 
Law (11th Ed.) §§ 1126, 1206; Freeman’s Notes, 
57 Am. Dec. 278, 279, 285. 

[5] Whether the policy’s term “theft’”—lar- 
ceny—includes larceny by fraudulent trick or 








device, is a question contested by counsel. Ac- 
cording properly invoked influence to the rule 
of construction of contracts of indemnity above 
restated, it must be held that the obligation of 
assurance given by the assurer in this policy 
comprehended theft (larceny) in any and every 
form not excluded by the terms of the para- 
graph quoted above from this policy. The de- 
cision in Delafield v. London, etc., Ins. Co., 177 
App. Div. 477, 164 N. Y. Supp. 221, is not ac- 
ceptable authority. The court there seems not 
to have taken any account of the rule of con- 
struction to which we have referred. 


The evidence shows without dispute a sale 
of the automobile by the owner to one Skipper, 
at Birmingham, Ala. The price was agreed up- 
on by the parties; Skipper’s reputation and re- 
sponsibility were investigated by the owner; 
the cash part of the purchase price was repre- 
sented by two notes, secured by a _ certain 
amount of timber Skipper asserted he then 
owned; the other deferred installments were 
presented by notes which the president of the 
plaintiff (appellee) testified were secured by 
mortgage on the car for the balance; and the 
car was delivered to Skipper by the seller. The 
representation with respect to the timber was 
false. Skipper immediately took the car out- 
side this state, to Arkansas, in violation of his 
promise or assurance to the seller, left it there 
in a greatly damaged condition. whence it was 
shortly recovered, and himself disappeared. Un- 
der the undisputed evidence, Skipper did not 
consummate a theft, a larceny of the car; the 
sale effecting to pass title to him to the car 
subject, of course, to the right of the seller to 
rescind the voidable contract for the fraud. It 
results that the verdict and judgment in favor 
of defendant (appellant) was the only correct 
adjudication possible under the law and the evi- 
dence, and hence that the court erred in grant- 
ing the plaintiff’s (appellee’s) motion for a new 
trial. The order or judgment granting the mo- 
tion for new trial is reversed, thus restoring 
the original verdict and judgment for defend- 
ant, appellant. The cause is remanded for fur- 
ther proceedings consistent with the judgment 
of this court. 

Reversed and remanded. 

ANDERSON, C. J. and SOMERVILLE and 
THOMAS, JJ., concur. 





Note—Meaning of Theft, Robbery, Pilferage. 
—tThis subject was annotated in 94 C. L. J. 175, 
but we thought that the subject justified pub- 
lishing the above opinion in full. The reader is 
also referred to note in 95 C. L. J. 181. 
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1. Automobiles—Agency.—Negligence of hus- 


band, driving automobile belonging to wife, rid- 
ing in the car, which was being used for a purpose 
in the accomplishment of which she had interest— 
an outing—is imputable to her; the relation of 
principal and agent, under such circumstances, 
arising between the owner and another member of 
rj = driving.—Lucey v. Allen, R. I, 117 


2.——Agency.—A father. who did not direct one 
son to use automobile owned by other son, and 
who had no knowledge that automobile was being 
so used, was not liable for the negligence of such 
first son in the use of such other son’s automobile, 
while driving the mother at the mother’s request, 
though during the trip the mother bought food for 
the family, since the mother. in asking the son to 
take her out driving, was not acting as father’s 
agent, and the son, in driving the mother was not 
acting as father’s agent.—Doersam v. Osmalek, N. 
Y., 194 N. Y. S. 872. 


3.——Chattel Mortgages.—The record of a mort- 
gage of a Ford automobile, model T, 1918, sedan, 
No. 3558516, isinsufficient to put the purchaser of car 
No. 2558516 on inquiry into the possibility whether 
by some mistake the two numbers are intended to 
identify the same car.—First Mortgage Loan Co. v. 
Durfee, Iowa, 188 N. W. 1777. 


4.——Contracts.—The stockholders and officers of 
an automobile company cannot be held liable for 
damages growing out of a tortious performance of 
a contract to hire an automobile, merely because 
the corporation may have entered into a large 
number of similar coritracts in such manner as to 
constitute an abuse of its corporate power.— 
Staacke v. Routledge, Tex., 241 S. W. 994. 


5.——-Damages.—Where an automobile is prac- 
tically destroyed, the measure of damages is the 
difference between its value immediately before 
and after the accident.—Anderson v. United States 
Railroad Administration, Iowa, 188 N. W. 826. 


6.——License.—Ordinance requiring a license for 
operation of motor vehicles within a city held ap- 
plicable to operator of interurban jitney from such 
city to other city who had registered under the 
State Highway Act (Acts 35th Leg. [1917] c. 190, 
as amended by Acts 36th Leg. [1919] c. 113), and 
had paid a license thereunder, and who was a resi- 
dent of such city and had a route beginning and 
terminating therein.—Ex Parte Beck, Tex., 241 S. 
W. 172. 





7.—Master and Servant.—Whether defendant’s 
collector and solicitor, who was furnished an au- 
tomobile to carry on his business, was acting with- 
in the scope of his employment, while taking a 
friend home by an indirect route to the garage 
after completing his day’s work, held“for the jury. 
—Gorry v. Boehmer Coal Co., Mo., 241 S. W. 976. 


8.——Master and Servant.—A salesman for an au- 
to company killed by robbers while driving into 
the country for the purpose of selling an automo- 
bile was within the protection of Workmen’s Com- 
pensation Act, and the death compensable as aris- 
ing out of his employment.—Industrial Commission 
v. Pueblo Auto Co., Colo., 207 Pac. 479. 


9.——Notice.—A record of a chattel mortgage, 
which fails to show the true individual number of 
the mortgaged automobile, but gives a different 
number which it does not bear, is insufficient to 
put a purchaser on inquiry.—First Mortgage Loan 
Co. v. Durfee. Iowa, 188 N. W. 777. 


10.—-Registration.—In an action for damages 
for the negligent operation of a motor truck, evi- 
dence of registration in the name of defendant. 
with no notice of transfer of defendant’s interest 
as required by Pub. Laws 1909, c. 454, creates a 
rebuttable presumption that the automobile was 
being operated in the business of defendant, and 
that the person driving it was defendant’s servant. 
acting within the scope of his employment, and 
where defendant offers no countervailing evidence. 
plaintiff is entitled to recover.—Giblin v. Dudley 
Hardware Co., R. I., 117 Atl 418. 


11. Bankruptcy—Composition.—Under Bankrupt- 
cy Act, § 70f (Comp. St. § 9654), the title to the 
bankrupt’s property, including books and docu- 
ments relating thereto, immediately revests in the 
bankrupt on the confirmation by the court of a 
composition with creditors, the composition pre 
ceedings having the effect, when confirmed by the 
court, of superseding the bankruptcy proceeding, 
so that the trustee in bankruptcy had no further 
duties to perform efter the confirmation, and had 
no authority to undertake the collection of money 
due the bankrupt. not included in the composition 
and which therefore belonged to the bankrupt.— 
Pe aa v. United States, U. S. C. C. A., 280 

ed. 474. 


12. Banks and Banking—Agency.—Where a con- 
tract for the sale of land was made with the cash- 
ier of a bank personally, but required the pay- 
ments to be made to the bank to be applied on its 
claims against the vendor, the sale cannot be 
treated as made by an agent for the bank in its 
behalf, since it never assumed any responsibility 
in the purchase, and an attempt by the cashier to 
bind it to such purpose was beyond his power with- 
out the action of his board of directors.—Bilbo v 
Ball, Iowa, 188 N. W. 753. 


13.——Correspondent Bank.—Evidence that the 
correspondent of defendant bank to which defend- 
ant had sent plaintiff's cashier’s check, issued by 
another bank, for collection, had sent the check 
to the drawee bank directly with request to remit, 
though there was another bank in the same town 
to which it might have been sent and the corre- 
spondent bank had previously had trouble getting 
remittances from the drawee bank, with proof that 
it was ‘a general custom of banks to send such 
paper for collection to a bank other than the 
drawee bank, held to sustain a finding that the 
correspondent bank was negligent.—Tillman Coun- 
ty Bank v. Behringer, Tex., 241 S. W. 1092. 


14.——Receiver.—Where the creditors and stock- 
holders of a bank are permitted to recover from 
the directors money of the bank lost because of 
the negligence of the directors, the recovery is for 
the bank for the benefit of all of its creditors and 
stockholders, and where the bank is in the hands 
of receivers who were also directors of the bank 
against whom the recovery is sought, a special re- 
ceiver should be appointed to collect and distribute 
the money to be recovered for the bank from its 
directors.—Lyon Co. v. Ratliff, Miss., 92 So. 228. 
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15. Bills and Notes—Attorney’s Fees.—Placing a 
note in the hands of an attorney for suit and judg- 
ment is equivalent to placing it in the hands of an 
attorney for collection, as respects right to attor- 
ney’s fees stipulated for in the note “in the event 
same is not paid at maturity and placed in the 
hands of an attorney for collection.’-—Brown v. 
Alabama Chemical Co., Ala., 92 So. 260. 


16.——Consideration.—Where remaindermen, in- 
cluding a minor holding remainders contingent on 
their surviving a life tenant, during the life of 
the life tenant executed a deed or contract divid- 
ing the land, wherein the minor agreed to convey 
her interest: to another remainderman vn reaching 
majority, for which a note was given, to be paid 
on her reaching her majority, to be void if she 
failed te convey as agreed, and she died before 
reaching majority during the life of the life ten- 
ant, there was no failure of consideration of the 
note, since the deed, although reciting an agree- 
ment to convey, operated to convey the minor's 
contingent interest, and the maker on her death 
received all that he bargained for had she lived 
and conveyed her interest to him after reaching 
majority—Vance v. Humphreys, Mo., 241 S. W. 91. 


17.——Conspiracy.—The requirement that the in- 
nocent perchaser of a negotiable instrument, who 
owes a debt to his indorser, who obtained the in- 
strument by fraud, shall, on discovery of the fraud, 
offset the indorser’s liability against the debt and 
return the paper to the indorser, rather than use 
the protection given an innocent purchaser to com- 
pel the defrauded party to the instrument to pay 
it, does not depend upon the existence of a con- 
spiracy between the holder and the indorser to 
compel the defrauded party to pay the instrument. 
~ ea Nat. Bank v. McGehee, Tex., 241 S. W. 
286. 


18.——Fraud.—Where the maker of a note estab- 
lished that the title of the persons who negotiated 
the note was defective for fraud in the inception 
and negotiation in breach of faith, in view of Ne- 
gotiable Instruments Act (Code Supp. 1913, §&§ 
3060a52, 3060a55, 3060a57, 3060a58, 3060459), it was 
incumbent upon the holder to prove fhat it av 
quired the title to the note in due course.—Com- 
mercial Savy. Bank v. Colthurst, Iowa, 188 N. W. 
844. 


19.——Title.—Under Rev. St. 1919, § 845, provid- 
ing that holder shall be deemed prima facie a hold- 
er in due course except when title is defective, and 
section 841, providing that a title Ts defective 
where the note is procured by fraud, and section 
$38, defining a holder in due course, where the 
maker shows that the note was obtained by fraud, 
the burden is upon the holder to show that he 
acquired title in due course.—Ferry v. Woody, Mo., 
241 S. W. 78. 


20. Brokers — Commission.— Where defendant 
employed plaintiff to procure a contract to pur- 
chase land on certain terms, and to contract to ex- 
change such land for other land on terms satis- 
factory to the defendant, failure of the plaintiff to 
negotiate a loan pursuant to the contract to pur- 
chase, was no defense in plaintiff's action for com- 
mission, since plaintiff's contract with the defend- 
ant was merely to procure and assign the con- 
tracts to the defendant.—Miller v. Griswold, Mo., 
241 S. W. 986. 


21. Carriers—Damages.—Plaintiff was a railway 
mail clerk. if the engineer on a mail train failed 
to blow the whistle for a station at which mail 
was put off, it was plaintiff's duty to notify him of 
his omission. For the purpose of giving such no- 
tice, plaintiff went upon an engine after it was 
disconnected from the train. There was evidence 
from which the jury might find that plaintiff was 
placed in a position of danger, to the knowledge 
of the fireman, by the act of the engineer in set- 
ting the engine in motion in ignorance of plain- 
tiff’s presence and before he had time to com- 
plete giving the notice and alight from the en- 
gine. Held, that plaintiff may recover damages 
for an injury sustained while getting off the mov- 
ing engine, if ordinary care on the part of the 
fireman required him to call the engineer’s atten- 





tion to plaintiff's danger.—Rauscher v. Payne, 
Minn., 188 N. W. 1017. 


22. Carriers of Freight—Tariff.—A general pro- 
vision in an item of a freight tariff established by 
the Interstate Commerce Commission, giving the 
carrier the right to transport cotton to any other 
compress, if the one designated is unavailable, 
without additional charge to the shipper, must yield 
to an inconsistent provision in the subsequent item, 
referring to shipments on designated routes in cases 
coming within the latter item.—King v. Chicago, 
R. I. & G. Ry Co., Tex., 241 S. W. 180. 


23. Carriers of Goods—Carmack Amendment.— 
Notwithstanding the Carmack Amendment (U. S. 
Comp. St. §§ 8604a 8604aa), making the initial car 
rier liable for damage to shipments, where goods 
are delivered to an initial carrier in good con- 
dition, a presumption arises that they were in like 
good condition when received by a delivering car- 
rier, which is liable on delivering the goods in bad 
condition.—Southern Ry. Co. v. Russell, Va., 112 
S. E. 700. 


24. Carriers of Live Stock—Limiting Liability— 
Stipulation in bill of lading of initial carrier of live 
stock limiting its liability to damages sustained 
before delivery to connecting carriers held void, 
though shipment was interstate.—Gulf, C. & S. F. 
Ry. Co. v. Morris, Tex., 241 S. W. 235. 


25. Carriers of Passengers—Sudden Stop.— 
A passenger suing for injuries caused by the sud- 
den stopping of a street car while running between 
stops must show that the jerk or stop was unusual 
to make a case.—Katon v. Kansas City Rys. Co., 
Mo., 241 S. W. 983. 


26. Commerce—Interstate.—A shipment  origi- 
nating in one state and consigned to a point in 
the same state, but moving in its course through 
another state, constitutes an ‘interstate ship- 
ment,”’ within the meaning of Act Feb. 13, 1913, § 
1 (Comp. St. § 8603), providing for punishment of 
jJarceny of goods in interstate commerce.—Yohn v. 
United States, U. S. C. C. A., 280 Fed. 511. 


27. Constitutional Law—Annexing Territory.—In 
an action of injunction questioning the constitu- 
tionality of chapter 68, Laws 1915, which authorizes 
any city to annex certain adjacent territory by 
resolution of the city council, after hearing upon 
a protest being filed by property owners in the 
proposed extension, it is held: 


(a) That the act is not subject to the consti- 
tutional objection that it is not uniform in its op- 
eration. 

(b) That it is not special legislation. 

(c) That it does not deprive the people concerned 
in the territory affected of any constitutional right 
of local self-government. 

(a) That it does not delegate, contrary to consti- 
tutional provisions, a legislative power.—Waslien v. 
City of Hillsboro, N. D., 188 N. W. 738. 


28.——Partition—Under Rev. Code 1919, § 2798. 
providing for partition actions and authorizing sale 
of lands if it appears that partition cannot be 
made without great prejudice to the owners, a de- 
cree directing the sale of lands sought partitioned 
does not violate Const. art. 6, § 2, by depriving the 
owner of legal title without due process of law nor 
by depriving such owner of the right to freedom 
from compulsory alienation of property.—Kluthe v. 
Hammerquist, S. D., 188 N. W. 748. 


29.— Police Power.—By-laws regulating the 
business conduct of members of an incorporated 
live stock exchange may be annulled by the Leg- 
islature in the proper exercise of the police power 
without impairing the contract obligations of the 
state and the corporation or of the corporation 
and its members.—Grisim v. South St. Paul Live 
Stock Exchange, Minn., 188 N. W. 728. 


30.—Stock Law.—Owner of cattle in district in 
which stock is allowed to run at. large adjoining a 
stock law district established under Code 1907, § 
5881, are subject to both civil and criminal liabil- 
ity for the trespass of their cattle upon the prop- 
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erty of such stock law district regardless of wheth- 
er a fence has been constructed along the bound- 
ary; the subjection of owner to such liability not 
being violative of Const. § 6, or Const. U. S. Amend. 
14, as to due process of law.—George v. Board of 
Revenue and Road Com’rs, Ala., 92 So. 268. 


31. Contracts—Joint Ownership.—Where a writ- 
ten contract for the alteration of a building owned 
by four owners limited the maximum cost of such 
alterations, but during the progress of the work 
there were numerous deviations from the contract, 
made at the request of one of the owners, the lia- 
bility of that owner is to be ascertained by de- 
ducting from the maximum contract price the rea- 
sonable saving of expense to the contractors re- 
sulting from omissions of work required by the 
contract, and adding thereto the reasonable ex- 
pense incurred by the contractors for work in ad- 
dition to that required by the contract.—Warren v. 
Goodrich, Va., 112 S. E. 687. 


32.——Unilateral.—A contract, whereby plaintiffs 
agreed to permit defendants to use their abstract 
indexes for the making of abstracts for so long a 
time as the abnormal demand for such work, be- 
cause of the oil boom, continued, and defendants 
agreed to pay a percentage of the amount received 
for all abstracts made by them by the use of the 
indexes, but did not agree to use the indexes 
or make any specified number of abstracts 
therefrom. was unilateral and lacking in mutuality, 
even if the term was sufficiently definite.—Johnson 
1 at ce nd Title Co., Tex., 241 S. W. 


33. Corporations — Admission. — A_ resolution 
adopted by a corporation, revoking the authority of 
a bank to cash checks on the indorsement of an 
agent of the corporation, is admissible against the 
corporation as evidence that the agent had au- 
thority to indorse the checks for the corporation, 
cashed by him before the adoption of the resolu- 
tion.—Indiana Flooring Co. v. District Nat. Bank, 
D. C., 280 Fed. 522. 


34.——Foreign.—A contract made in this state by 
a foreign corporation for sale of its capital stock 
is not a part of the business which it was organ- 
ized to conduct, and does not constitute doing 
business in the state within the meaning of section 
30, c. 54, Code, which prohibits a foreign corpor- 
ation from doing business or from bringing or 
maintaining any action or suit in this state until 
it shall have accepted the provisions of that sec- 
tion in the manner therein designated, and has 
been duly admitted to hold property and transact 
business in the state.—Cumberland Co-Op. Bakeries 
v. Lawson, W. Va., 112 S. E. 568. 


35.——Notes.—Where plaintiff, through a broker, 
purchased a nonnegotiable note of the G. Com- 
pany, payable to itself, and indorsed by it, the 
T. Company, and W. and J., stockholders of both, 
being informed by the broker that it had for sale 
@ line of notes of the G. Company, and that it 
was a subsidiary company of the T. Company. and 
that the paper carried the indorsement of the T. 
Company and of W. and J., the T. Company, 
which received no benefit from the indorsement, 
which on the face of the instrument was presump- 
tively an accommodation indorsement, is not 
estopped to assert that it was an accommodation 
indorser, and that its indorsement was ultra vires 
and without authority; and this though the in- 
dorsement was relied on in the purchase, and with- 
out it the note would not have been bought.—First 
= Bank v. Galloway Bros. & Co., Iowa, 188 N. W 


36.——-Shares.—Code Supp. 1913, §§ 1641b, 1641d, 
forbidding issuance of corporate shares until the 


statute, applies only to corporations organized un- 
der the laws of this state. as the statute by its 
express terms is more applicable only to corpora- 
tion “organized under the laws of Iowa.’’—Lone 
Tree Bank v. Timmerman, Iowa, 188 N. W. 856. 


37.——State Right.—A foreign finance corpora- 
tion, with an office outside the state which fur- 
nished dealers in motor vehicles in Arkansas. with 





whom it contemplated doing business, with blank 
forms to be used by such dealers in selling their 
motor vehicles and through commercial agencies se- 
cured financial rating of the dealers and customers 
to whom they made sales, but had no interest in 
the business of the dealers from whom it pur- 
chased commercial paper and no_ established 
agency. in the state, and made its contracts re- 
garding purchase of paper and paid for same out- 
side the state, was not doing business in the state 
within the meaning of Crawford & Moses’ Dig. §§ 
1825-1832.—Davis & Worrell v. General Motors Ac- 
ceptance Corp.. Ark., 241 S. W. 44. 


38.——-Stockholders’ Rights.—Where’ a majority 
of the managing board of a corporation have be- 
trayed their trust, and are guilty of ultra vires acts 
or fraudulent acts, and are perverting the pur- 
poses of the corporation, or where a majority of 
the stockholders or directors are diverting the as- 
sets to their own use in fraud of the rights of 
other stockholders, any minority stockholder may 
maintain an action in a court of chancery in his 
own name against the delinquent officers and ma- 
jority stockholders for his own and the benefit of 
other injured stockholde; : -Red Bud Realty Co. 
v. South, Ark., 241 S. W. 


39.——Ultra Vires.—A dry goods company’s lease 
of floor space to a millinery company for a per- 
centage of the latter’s net sales to be deducted 
from its total receipts by lessor is not ultra vires. 
—Ogus, Rabinovich & Ogus Co. v. Foley Bros. Dry 
Goods Co., Tex., 241 S. W. 267. 


40. Cov ts—Evid —In action of covenant 
involving issue as to existence of the covenant, ex- 
clusion of evidence as to agreements between the 
grantor and grantee with reference to the pruperty 
made for the execution and delivery of the deed 
held proper.—Greenstein v. Rosenstein, R. I., 117 
Atl. 528. 


41.——Set-Off.—On demurrer to purchaser’s bill 
for abatement of price for failure of title, the fact 
that the purchaser knew or had full opportunity to 
know the defects averred will not prevent the 





establishment of a set-off.—Alger-Sullivan Lumber ~ 


Co. v. Union Trust Co., Ala., 92 So. 254. 


42. Criminal Law—Accessories.—Evidence that 
defendant caused fictitious drafts to be drawn and 
sent to the president of a national bank, who in 
accordance with an understanding between them 
caused the drafts to be credited at once, before 
collection or acceptance, to accounts of which de- 
fendant, or a corporation in which both were in- 
terested, had the benefit, the drafts on maturity 
being taken up by means of others, the purpose 
being to obtain loans from the bank without ap- 
proval by the directors, and with the final result 
that the bank was illegally subjected to the risk 
vf loss, held to sustain a conviction under Rev. St. 
§ 5209 (Comp. St. § 9772), for aiding and abetting 
the president in misapplying funds of the bank.— 
De Kay v. United States, U. S. C. C. A., 280 Fed. 
465. 


43. Damages—Liquidated.—Under a _ contract 
renting photoplays for $1,100 for 5 days, on which 
exhibitor had paid $585, and also a payment of 
$262.50, under a contract providing for payment 
of the $262.50 to secure performance, and also 
providing for recovery by either party, in case of 
default by the other, of liquidated damages, con- 
sisting of a sum equal to 25 per cent. of the “‘un- 
earned rental price’ reserved in the contract, held, 
that the $262.50 payment was a part payment in 
advance, and that the 25 per cent. of the “un- 
earned rental price’’ was to be computed by de- 
ducting both payments of $585 and $262.50 from 
the $1,100, leaving $252.50 unpaid, on which the 
distributor was entitled 25 per cent., or $63.12, as 
liquidated damages.—Commonwealth Film Corpor- 
ation v. Steinway Ave. Theater Co., Inc., N. Y., 
194 N. Y. S. 860. 


44.—vValue.—For loss of a bedspread of special 
design and patterns, crocheted by hand, and con- 
taining 186 spools of fine thread, the proper meas- 
ure of d was the fair and reasonable value 


of the spread, taking into consideration the ma- 
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terial and labor involved, not the fair market 
value; there being no market value for that char- 
acter of property.—Monahan vy. Scott Cleaning Co., 
Mo., 241 S. W. 956. 


45. Deeds—Description—A deed, erroneously 
describing the calls for adjoiners, but describing 
the land generally as that “known as Town Point 
Plantation,” a tract which had distinct and clearly 
defined boundaries and was well known, conveyed 
all of such plantation.—Dill-Cramer-Truitt Corp. v. 
Jacksonville Lumber Co., N. C., 112 S. E. 740. 


46. Electricity—Invitee—Where an employee of 
an independent contractor, while painting a water 
tank owned by the defendant town, was killed by 
an electric shock from a charged wire maintained 
by the defendant town and temporarily installed 
at request of independent contractors for the pur- 
pose of lighting the inside of the tank, held, that 
employee was an invitee of defendant town, upon 
which the general law of negligence imposed, as a 
furnisher of electricity, a high degree of care in 
preventing injuries.—Loveless v. Town of Wilton, 
Iowa, 188 N. W. 874. 


47.—Negligence.—Where an injury is sustained 
from an excessive current negligently allowed to 
pass through a transformer, or otherwise negli- 
gently allowed to escape from primary wires on 
an electric circuit and overcharge a secondary sys- 
tem in control of a consumer, the electric com- 
pany is liable therefor.—Duncan v. Ft. Dodge Gas 
& Electric Co., Iowa, 188 N. W. 865. 


48. Executors and Administrators—Intermeddler. 
—Under Code, § 3407, providing that one who with- 
out regular appointment intermeddles with the 
property of a deceased person, is responsible to the 
regular executor or administrator, when appointed, 
for the value of all property taken or received by 
him, and for all damage caused by his acts to the 
estate of the deceased, where defendant was ap- 
pointed an administrator of a deceased person in 
a county in which deceased did not reside, and, 
acting in good faith, took charge of the deceased’s 
property, and disposed of it according to orders of 
the court and did not profit by his appointment, 
he was not liable for court costs and attorney’s 
fees incident to an action by a regularly appointed 
administrator to set aside his appointment.—Du- 
haime v. Rowe, Iowa, 188 N. W. 894. 


49. Fraud—Proven Territory.—‘‘Proven territory” 
means territory so situated with reference to 
known producing wells as to establish the general 
opinion that, because of its location in relation to 
them, oil is contained in it, and, where an oil 
lease is sold as being in proven territory, the con- 
clusion arises that the land is within the confines 
of such territory, and that on the lease itself oil 
existed, and if such statement is falsely made and 
relied on by the purchasers seeking rescission it 
a anaes scntad v. Morris, Tex., 241 S. 
W. 215. 


50. Frauds, Statute of—Oral Testimony.—The 
discharge of a pre-existing debt in payment of-an 
oral sale contract, sufficient to take the contract 
out of the statute of frauds (Code, § 4625) cannot 
rest entirely on oral testimony, so that an agree- 
ment that a claim of the buyer against the seller 
should be discharged to the extent of the purchase 
price is insufficient to sustain an oral contract of 
sale, where there was no receipt book entry, o1 
other writing showing the discharge.—Scott v. 
Mundy & Scott, Iowa, 188 N. W. 972. 


51. ——Part Performance.—The partial perform 
ance of a contract void under the statute does not 
take it from under the influence of the statute 


.so as to permit a recovery under the contract fox 


any part of the contract remaining executory.— 
Farrow v. Burns, Ala., 92 So. 236. 


62.—Samples.—Where plaintiffs agreed with de- 
fendant to sell his goods, and as part of agreement 
were to take and pay for certain samples, for the 
sole purpose of facilitating sales, and the contract 
was to that extent actually performed by r'ain- 
tiffs, it was not within the statute.—Braverman v. 
Naimark, N. Y., 194 N. Y. S. 855. 





53. Gas—Negligence—A gas company which 
negligently suffered gas escaping from a meter to 
accumulate in a kitchen closet located within three 
feet of a cookstove cannot avoid liability for in- 
juries from an explosion because the gas was ig- 
nited by fire from a stove burner lighted by plain- 
tiff in the usual and ordinary way, which the com- 
pany could readily have foreseen would naturally 
cause ignition of the gas, the combustion or ex- 
plosion of which, in sufficient quantity, it is a mat- 
ter of common knowledge, might result in bodily 
injury to one so near.—Fort Worth Gas Co. v. 
Cooper, Tex., 241 S. W. 282. 


54. Insurance—Accident.—Where the accident 
rendered the insured physically unable to perform 
the duties of his position as secretary for more 
than 15 minutes at a time before the pain and nerv- 
ousness would render him incapable to continue, 
he was totally disabled within the meaning of an 
accident insurance policy providing indemnity for 
total disability if insured was continuously and 
wholly prevented from prosecuting any and every 
kind of business pertaining to his occupation.— 
Aetna Life Insurance Co. v. McCullagh, Ky., 241 
S. W. 836. 


55.—Custom.—Proof that the local financiers 
of a beneficiary association, who were the agents 
of the national council to collect assessments, 
permitted the quarterly payment of assessments, 
which the by-laws required to be paid monthly, vy 
almost one-third of the certificate holders of the 
association, such payments being made in the mid- 
dle month of the quarter, shows a waiver by the 
association of the provision of the by-law that fail- 
ure to pay the monthly assessment before the end 
of any month would forfeit the policy, since the 
national council must have had knowledge of the 
custom from its own records, and it cannot, after 
permitting payments to be made’‘in that manner 
for years, claim that thereby it only permitted re- 
instatement in the manner provided by the by-laws 
if the insured was in good health, the result of 
which would be to keep the insurance in force only 
until the time it was needed.—Kelly_v. National 
Council, Knights and Ladies of Security, Mo., 242 
S. W. 74. 


56.——Gross Premium.—$3,250 policy on stock and 
fixtures was so itemized as to distribute $2,500 
thereof on the stock and the remaining $750 on the 
fixtures. It was issued for one gross premium, and 
provided that the entire policy should be void if 
insured procured additional insurance on any part 
of the property described. Held, that the policy 
was indivisible, so that a breach of the additional 
insurance clause as to the stock invalidated the 
policy not only as to the $2,500 on the stock, but 
also as to the $750 on the fixtures.—Boatner v. 
Providence-Washington Ins. Co., Tex., 241 S. W. 
136. 


57.—Intentional Homicide.—-The fact that the 
man who killed insured subsequently pleaded guilty 
to murder is not conclusive on the beneficiary of 
an accident insurance policy that the killing was 
intentional—Zimmerman v. Southern Surety Co., 
Mo., 241 S. W. 95. 


58.— Military Service.—A provision of a life pol- 
icy that if insured shall engage in military service 
outside the continental limits of the United States 
in time of war, and death shall occur during such 
engagement, or as a result thereof within one 
year after discontinuance of such engagement or 
service the insurer’s liability shall be limited as 
therein stated, is not unreasonable or invalid.— 
Swanson v. Provident Life Ins. Co., Iowa, 188.N. 
W. 677. 


69.— Public Policy.—A provision in the by-laws 
and certificates of membership of a beneficial as- 
sociation that ‘disappearance or long-continued ab- 
sence of the member, unheard of, shall not be re- 
garded as evidence of death, or of any right to 
recover,” held invalid, as ousting the court’s jur- 
isdiction and as unreasonable and against publi¢ 
policy.—Fleming v. Merchants’ Life Ins. Co., Iowa, 
188 N. W. 703. 
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60.—Waiver.—Where a fraternal beneficiary as- 
sociation has actual knowledge of the existence of 
facts which constitute a forfeiture of the policy 
or is legally charged with such knowledge, any 
unequivocal act done after the forfeiture has be- 
come absolute which recognizes the continued ex- 
istence of the certificate or policy or which is whol- 
ly inconsistent with the forfeiture, will constitute 
a waiver thereof.—Calhoun v. The Maccabees, 
Tex., 241 S. W. 101. 


61. intoxicating Liquors—Evidence.—In a prose- 
eution for making a mash, wort, or wash fit for 
distillation of alcoholic liquors, where defendant 
testified that he made the mash to feed his hogs, 
testimony of the officers who raided defendant’s 
house that they discovered his wife emptying ves- 
sels through a hole in the kitchen floor and pour- 
ing mash into a garbage can outside, and found 
several bottles and a jug smelling of whisky, four 
barrels of mash in a state of fermentation, a trough» 
with a worm and pipe, under which there had 
been a fire, a still, smelling of mash, etc., was 
competent as tending to show that the mash was 
made for use in making whisky.—Burns v. State, 
Ark., 241 S. W. 880. 


62.—Separate Article.—Since the adoption of 
Acts 37th Leg. (1921) 1st Called Sess. c. 61, amend- 
ing the Dean Law (Vernon’s Ann. Pen. Code Supp. 
1922, art. 588% et seq.), it is not necessary to al- 
lege in an indictment charging the manufacture of 
intoxicating liquors, in violation of section 1 there. 
of, that it was not manufactured for medicinal, me- 
chanical, sacramental or scientific purposes; manu- 
facture for such purposes being provided for in a 
separate article and provable as a matter of de- 
fense.—Stringer v. State, Tex., 241 S. W. 158. 


63. Licenses.—Taxicabs.—Under Rev. St. 1919, § 
7596, providing that license taxes imposed by cities 
on taxicabs and service cars shall not exceed half 
the registration fee provided for in section 7558, 
fixing the fees for motor vehicles at from $2 to 
$16 and up, an ordinance fixing the annual license 
tax on all taxicabs at $10 is invalid.—Ex Parte 
Tarling, Mo., 241 S. W. 929. 


64. Master and Servant—Common Carrier. 
Where defendant corporation engaged in the man- 
ufacture of lumber operated a logging railroad for 
its own use, and also hauled some freight for per- 
sons who lived along its line, it was a “railroad 
corporation” within Const. art. 9, § 15, eliminating 
as to railroad corporations the defense of assump- 
tion of risk based on knowledge on the part of 
the injured servant.—Holmes v. Hamilton Ridge 
Lumber Corporation, S. C., 112 S. E. 536. 


65.——Employers’ Liability Act.—One employed as 
@ scavenger to remove refuse and keep a logging 
camp clean was not engaged in “logging,” and was 
not within Employers’ Liability Act, which in sec- 
tion 1 provides that it shall apply to the “haz- 
ardous occupations’’ therein mentioned, including 
“logging and lumbering’; as it is the occupation 
in which the person is employed to perform serv- 
ices, rather than his particular duties, that deter- 
mines the application of the act.—Dewey v. Lutch- 
er-Moore Lumber Co., La., 92 So. 272. 


66.——Hazardous Employment.—Where the em 
ployment of a servant under 15 years of age as a 
teamster to work around dangerous machinery in 
violation of Act March 13, 1911 (Vernon’s Ann, Pen. 
Code 1916, arts. 1050-1050d) was the proximate 
cause of the injury, he could recover, although not 
engaged to perform the kind of work which caused 
the injury.—Bridgeport Brick & Tile Co. v. Erwin, 
Tex., 241 S. W. 246. 


67.——Jurisdiction.—Where neither employer nor 
employee had taken the steps required by the Kan- 
sas Workmen’s Compensation Act (Gen. St. 1915 §§ 
5938, 5939), to reject the provisions of act, the pro- 
vision of section 5930 that no proceeding under the 
act shall be brought outside of Kansas became 
a part of the contract of employment, and there- 
fore an action under the act for an injury occur- 
ring in Kansas cannot be brought in Missouri.— 
Harbis v. Cudahy Packing Co., Mo., 241 S. W. 960. 








68. Municipal Corporations—Jurisdiction.—While 
a court of appropriate jurisdiction may determine 
the validity of a city ordinance, where it clearly 
appears that private rights are sought to be un- 
constitutionally interfered with, the district court 
may not enjoin enforcement of an ordinance regu- 
lating the conduct of the ‘‘jitney’’ business, even 
if, by restricting their routes to fewer streets than 
before, they may be put out of business; operators 
thereof having no inherent or natural right to the 
use of the streets for the purpose of conducting 
such business.—City of San Antonio v. Fetzer, 
Tex., 241 S. W. 1034. 


69.——Ownership.—Proof of ownership of a busi- 
ness truck, bearing the name of the owner, is 
prima facie evidence that the truck at the time 
of an accident was being driven by a servant of 
the owner acting for the owner.—Rockwell v. Stan- 
dard Stamping Co., Mo., 241 S. W. 979. 


70.—Parking Automobiles.—Under the facts as 
stated in the plaintiff's petition, the proximate 
cause of the child’s death was not the alleged neg- 
ligence of the city in allowing automobiles to’ be 
parked near the sidewalk in violation of an ordi- 
nance of the city.—Means y. City of Barnesville, 
Ga., 112 S. E. 739. 


71. Railroads—Authority.—Knowledge by a con- 
tractor for a union railroad station, to be paid 
for jointly by two railroads, that the removal of 
the station to another site was a new contract, 
Placed upon him the duty to ascertain the author- 
ity of the agent who authorized the removal to bind 
the company by which he was not employed, so 
that the contractor cannot recover from the lat- 
ter company any portion of the cost of removal 
which it had expressly refused to pay for.—Atlantic 
Coast Line R. Co. v. A. M. Walkup Co., Va., 112 
S. E. 663. 


72. Sales—Breach.—A buyer of lumber to be de- 
livered in installments, each installment to be paid 
for within 30 days after shipment, which was in 
default for several payments, cannot maintain an 
action against the seller for breach of the contract 
in refusing to make further shipments, nor was ac- 
ceptance of payment by the seller thereafter a 
waiver of the right to rescind the contract as to 
future deliveries—W. E. Heyser Lumber Co. v. 
Mayton Lumber Co., U. S. C. C. A., 280 Fed. 508. 


73.—Stoppage in Transifu.—Even if delivery by 
seller to carrier of perishable goods sold f. o. b. 
was a delivery to the buyer, yet where the buyer 
refused to receive them, the seller had the right 
of stoppage in transitu, exercised by taking pos- 
session, under Gen. Laws 1909, c. 264, § 7, and of 
selling the goods for the buyer’s benefit, under 
section 9.—Rocco Perretta & Co. v. Ventrone, R. I, 
117 Atl. 534. 


74..——Warranty.—Where the warranty of a ma- 
chine was in general terms, that it was made of 
good material and would perform well if properly 
operated, a notice that machine did not perform 
well was sufficient compliance with the require- 
ment that the notice state wherein it failed to con- 
form to the warranty.—Murray Co. v. Morgan, U. 
S. C. C. A., 280 Fed. 498. 


75.——Warranty.—Where the machine sold was 
warranted to perform well, and the buyer was 
required to give notice stating wherein the ma- 
chine failed to conform to the warranty, a tele- 
gram, requesting the seller to send a man to look 
over the engine and gin, which were not satisfac- 
tory now, was sufficient notice.—Murray Co. v. 
Ashley, U. S. C. C..A., 280 Fed. 504. 


76. Wills—Gift.—Though the presumption is that 
testator did not intend to die intestate as to any 
of his property, where it is manifest that a gift of 
the residuum is confined to a particular fund or 
description of property, or to some certain re- 
siduum, the residuary legatees will be restricted 
to what is thus particularly given.—Blankenbaker 
v. Early, Va., 112 S. E. 598. 
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